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The Consumer Electronics Group of the Electronic Industries Association

("EIA/CEG") hereby replies to the comments and oppositions that were filed in response to the

petitions for reconsideration of the Commission's Report and Order in the above-captioned

proceeding on May 24, 1995. 1

EIA/CEG urges the Commission to deny those petitions that would eviscerate the

"safe harbor" created for Part 15 devices by conditioning it on the physical distance between

Part 15 devices and Location and Monitoring Service ("LMS") systems. These petitions are

totally inconsistent with the underlying goal of a safe harbor; namely, to preserve some degree

of open access to the 902-928 MHz band by Part 15 devices. The Commission should also deny

those petitions that have argued that the agency adopted -- without proper notice -- the safe

harbor for, and the requirement that new multilateration LMS systems test for interference to,

Part 15 devices. Both of these requirements are a logical consequence of the Commission's

1 See Regulations for Automatic Vehicle Monitoring Systems, Report and Order, PR Docket
No. 93-61, FCC 95-41 (released Feb. 6, 1995) [hereinafter "Report and Order"]?"
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initial -- and clearly announced -- proposal to accommodate both Part 15 and LMS operations

in the 902-928MHz band.

I. INCORPORATING A "DISTANCE VARIABLE" IN THE
COMMISSION'S SAFE HARBOR FOR PART 15 DEVICES
RULE WOULD EVISCERATE THAT RULE.

Section 90.361 states that Part 15 devices presumptively do not interfere with

multilateration LMS systems if the antennas of these devices are deployed within certain

parameters (~, indoors).2 As EIA/CEG explained in its recent comments on the pending

petitions for reconsideration, this safe harbor unambiguously defines the parameters within which

Part 15 manufacturers can develop and market products without fear of those devices being

rendered useless by interference complaints from co-channel multilateration LMS systems. 3 In

doing so, the safe harbor creates regulatory certainty for the users and manufacturers of Part 15

devices. Commenters representing both users and manufacturers of these devices have uniformly

supported the Commission's efforts towards this end. 4

Two LMS parties, in addition to asking the Commission to undo the conclusive

presumption of non-interference which defines the safe harbor, have requested -- in the

alternative -- that an undefined "distance variable" be incorporated into the Commission's

2 See Report and Order, Appendix A at § 90.361.

3 See Comments of EIA/CEG, PR Docket No. 93-61, at 4 (filed May 24, 1995)
[hereinafter "EIA/CEG Comments"].

4 See. e.g., Comments of Ad Hoc Gas Distribution Utilities Coalition, PR Docket No. 93
61, at 5-8 (filed May 24, 1995); Comments of AT&T Corp., PR Docket No. 93-61, at
3 (filed May 24, 1995); Opposition of the Part 15 Coalition, PR Docket No. 93-61, at
6-9 (filed May 24, 1995).
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antenna placement rules for both outdoor and indoor Part 15 antennas. In particular, these

parties argue that the presumption of non-interference should not apply if Part 15 devices are

within a certain, unspecified distance of LMS operations.5 The Commission should reject both

of these requests.

Without a conclusive presumption of non-interference, users and manufacturers

of Part 15 devices will be deprived of the certainty of continued operations which they need.

The petitioners' "distance variable" alternative leads to the same result. As a consequence, their

"alternative" request for relief is really no alternative at all. The essence of a safe harbor is that

it allows manufacturers to develop, and users to operate, Part 15 devices in any geographic

location, albeit subject to antenna limitations. Injecting a physical distance requirement would

make uncertain the now well-defined boundary of the safe harbor. Part 15 devices could no

longer be considered available for ubiquitous use, and could be rendered unusable -- on a

seemingly random basis -- in areas proximate to an LMS site. Moreover, the uncertainty which

a "distance variable" would create could threaten the integrity of the safe harbor altogether as

LMS operations proliferate. Such a result would make the safe harbor meaningless and should

therefore be rejected.

5 Opposition of Pinpoint Communications, Inc., PR Docket No. 93-61, at 13 (filed May
24, 1995); Petition for Reconsideration of Uniplex Corporation, PR Docket No. 93-61,
at 8 (filed Apr. 24, 1995).
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THE PROTECTIONS AFFORDED PART 15 DEVICES ARE BOTH
A LOGICAL AND AN IMPERATIVE OUTGROWTH OF THE
COMMISSION'S INITIAL PROPOSAL IN THIS PROCEEDING.

In their comments and oppositions, several multilateration LMS parties continue

to argue that the Commission adopted the safe harbor and the companion requirement that new

LMS licensees test for interference to Part 15 devices6 without giving adequate notice.? As

EIA/CEG has previously demonstrated, 8 no party can reasonably argue that the Commission

failed to give adequate notice of its intention to preserve Part 15 access to the 902-928 MHz

band. In an erratum to its Notice ofProposed Rule Making in this proceeding, the Commission

specifically stated that it sought to accommodate Part 15 and LMS interests "short of" removing

Part 15 devices from the band. 9 Nothing the LMS parties have said rebuts (or could rebut) this

fact. 10

6 See Report and Order, Appendix A at § 90.353(a)(4).

7 Opposition of Pinpoint Communications, Inc., PR Docket No. 93-61, at 8 (filed May 24,
1995); Opposition of Airtouch Teletrac, PR Docket No. 93-61, at 3 (filed May 24,
1995). See also Petition for Reconsideration of Southwestern Bell Mobile Systems, Inc.,
PR Docket No. 93-61, at 7-9 (filed Apr. 24, 1995).

8 See EIA/CEG Comments at 5-6.

9 Regulations for Automatic Vehicle Monitoring Systems, Erratum to Notice of Proposed
Rule Making, PR Docket No. 93-61, DA 93-516 (released May 5, 1993).

10 Indeed, the fact that Airtouch Teletrac did not address the notice issue in its petition for
reconsideration, but only in its second-round comments, indicates that Airtouch
considered the Commission's notice to be adequate.
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The question, then, is whether the Commission's effectuation of this proposal --

through its safe harbor and testing requirement -- is a logical outgrowth of the Notice. 11 As

is widely recognized, such a question is inherently fact-specific.u The critical fact here is that

both the safe harbor and testing requirement are not only logical, but also necessary outgrowths

of the Commission's proposal to limit interference between LMS and Part 15 devices "short of"

removing Part 15 operations from the 902-928 MHz band. Simply stated, the Commission could

not have achieved its goal of preserving access to the 902-928 MHz band for Part 15 devices

without enacting these two provisions, or provisions of similar effect. As EIA/CEG has

previously noted,13 any weakening of the safe harbor or testing requirement would threaten the

continued operation of Part 15 devices in this band.

In sum, the Commission's early stated goal in this proceeding necessarily

implicated an accommodation of Part 15 devices along the lines ultimately adopted by the

Commission. In such circumstances, the courts have found that interested parties were given

adequate notice of any agency's ultimate actions. The Commission should so find here.

11 See Aeronautical Radio, Inc. v. FCC, 923 F.2d 428,445-46 (D.C. Cir. 1991) (upholding
the adequacy of the Commission's notice, but remanding in part on other grounds).

12 See Kenneth C. Davis & Richard J. Pierce, Jr., Administrative Law Treatise, vol. 1 at
301 (3d ed. 1994).

13 See EIA/CEG Comments at 2-6.
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III. CONCLUSION

For all of the reasons set forth above and its earlier filed comments, EIA/CEG

urges the Commission to deny those petitions that would threaten the ability of Part 15 devices

to operate in the 902-928 MHz band and to reject the arguments that its safe harbor and testing

requirements were adopted without adequate notice.

Respectfully submitted,

CONSUMER ELECTRONICS GROUP
ELECTRONIC INDUSTRIES ASSOCIATION

Matthew J. Coy
Staff Vice President
Government and Legal Affairs

Ge eA. Hanover
Staff Vice President
Engineering

Of Counsel:

Joseph P. Markoski
Jeffrey A. Campbell
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
Post Office Box 407
Washington, D.C. 20044
(202) 626-6600

June 7, 1995

2500 Wilson Boulevard
Arlington, Virginia 22201
(703) 907-7500



CERTIFICATE OF SERVICE

I, Kim M. Bejeck, do hereby certify that on this 7th day of June, 1995, I have caused

a copy of the foregoing to be served via first class United States Mail, postage pre-paid, upon

the persons listed on the attached service list.



Henry Goldberg
Goldbert, Godles, Wiener & Wright
1229 Nineteenth Street, N.W.
Washington, D. C. 20036

Jeffrey L. Sheldon
General Counsel
UTC
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D. C. 20036

Lawrence J. Movshin
Wilkinson, Barker, Knauer & Quinn
1735 New York Avenue, N.W.
Washington, D.C. 20006

Henry M. Rivera
Ginsburg, Feldman & Bress, Chtd.
1250 Connecticut Avenue, N. W.
Washington, D.C. 20036

Gordon M. Ambach
Executive Director
Council of Chief State School Officers
One Massachusetts Avenue, N.W.
Suite 700
Washington, D.C. 20001-1431

John A. Prendergast
Blooston, Mordkofsky, Jackson & Dickens
2120 L Street, N.W.
Suite 300
Washington, D.C. 20037

Wayne Watts, V. P. & General Attorney
Southwestern Bell Mobile Systems, Inc.
17330 Preston Road
Suite 100A
Dallas, TX 75252

D09: [04726.DOCS.EIA] SERVICE_LIST.



Louis Gurman
Gurman, Kurtis, Blask & Freedman,

Chartered
1400 16th Street, N.W.
Suite 500
Washington, D. C. 20036

David E. Hilliard
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

McNeil Bryan
Uniplex Corporation
2905 Country Drive
St. Paul, MN 55117

John J. McDonnell
Reed Smith Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

Gary M. Epstein
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Washington, D. C. 20004

Robert B. Kelly
Kelly & Povich, P. C.
1101 30th Street, N.W.
Suite 300
Washington, D. C. 20007

George L. Lyon, Jr.
Lukas, McGowan, Nace & Gutierrez,

Chartered
1111 19th Street, N.W.
Suite 1200
Washington, D.C. 20036

D09: [04726.DOCS.EIA] SERVICE_LIST.



Christopher D. Imlay
Booth, Freret & Imlay
1233 20th Street, N.W.
Suite 204
Washington, D.C. 20036

Allan R. Adler
Cohn and Marks
1333 New Hampshire Avenue, N.W.
Suite 600
Washington, D. C. 20036-1573

Theresa Fenelon
Pillsbury, Madison & Sutro
1050 Connecticut Avenue, N.W.
Suite 1200
Washington, D.C. 20036

Deborah Lipoff, Esq.
Associate General Counsel
Rand McNally & Company
8255 North Central Park
Skokie, IL 60076

Andrew D. Lipman
Swidler & Berlin, Chartered
3000 K Street, N. W.
Suite 300
Washington, D. C. 20007

Kelly D. Dahlman
Legal Counsel
Texas Instruments Incorporated
13510 North Central Expressway
P.O. Box 655474, MS 241
Dallas, TX 75265

Glen Wilson, Vice President
& Chief Technology Officer
Safetran Systems Corporation
10655 Seventh Street
Rancho Cucamonga, California 91730

D09: [04726.DOCS.EIA] SERVICE_LIST.



Ernest A. Gleit
AT&T Corp.
Room 3252F3
295 North Maple Avenue
Basking Ridge, New Jersey 07920

Thomas J. Keller
Verner, Liipfert, Bernhard,
McPherson & Hand, Chartered
901 15th Street, N.W., Suite 700
Washington, D. C. 20005

Mitchell Lazarus
Arent Fox Kintner Plotkin & Kahn
1050 Connecticut Avenue, N. W.
Washington, D.C. 20036-5339

Jay E. Padgett, Chairman
Wireless Consumer Communications Section
User Premises Equipment Division
Telecommunications Industry Association
2500 Wilson Boulevard, Suite 300
Arlington, Virginia 22201

Jane Preston
The American Telemedicine Association
901 15th Street, N.W.
Suite 230
Washington, D.C. 20005NN

D09: [04726.DOCS.EIA] SERVICE_LIST.


